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The Law Line has developed this child support variation kit. The purpose of the
kit is to help parents who want to update their child support orders but have no
options except to apply to the court on their own.

This kit is intended for general information only. It does not contain a complete
statement of the law in the area of child support and laws change from time to
time. Anyone requiring advice about his or her specific legal situation should
contact a lawyer.

The Law Line and its contributors are not responsible for errors and
misunderstandings. You should see a lawyer for advice about your individual
circumstances before starting.

The Law Line

Box 2799

Whitehorse, YT

( 668-5297

( (866) 667-4305 (Outside of Whitehorse, toll free)
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Child Suppo rt Variation Kit

What does this kit do?

This kit is designed for anyone who is considering making an application to court
to vary the terms of child support in a court order and wishes to make the
application without hiring a lawyer. It is a step by step guide to take you through
the process of applying to a court to vary a term of child support in a court order.
The procedures outlined are based on the Yukon’s Family Property and Support
Act and the Divorce Act and Rules that are the law that governs variation
applications in the Yukon.

Is this kit for me?
This kit may help parents who:

g already have a court order for child support, either from a divorce (under the
Divorce Act) or from a court application under the Family Property and
Support Act (Note, the court will not consider whether the original order was
right or wrong); and

g are ordinarily resident in the Yukon Territory, if the motion relates to an order
from a divorce, or are one of the people named in the child support order, if
the motion relates to an order under the Family Property and Support Act;
and

g have reason to change a child support order made:

g before the child support guidelines came into force to bring it into line
with the guidelines (A parent can make a motion to get the table
amount under the guidelines simply because they had an order or
agreement made before May 1, 1997 under the Divorce Act)

or

g after the child support guidelines came into force because of a change
in circumstances. (A parent can ask the court to change an order if
there has been a change in circumstances that would result in a
different table amount. For example, a payer’'s income may increase
or decrease substantially. A payer who loses his job may need
temporarily to suspend child support payments or ask the court to
cancel the arrears already due)

or
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g are responding to an application by the other parent to change an
existing order;
and

g cannot afford a lawyer.

This kit is not recommended for parents who:
0 do not already have an order or agreement for child support;

0 want to change a custody, access or spousal support order; or

(e}

need legal advice because:

- parent who wants to change the order does not know where the other
parent lives.
the other parent lives outside the Yukon Territory
the child support order was made under provincial or territorial
legislation in another province/territory
The facts of the situation are complicated, such as an undue hardship
claim.

Before using this kit, carefully review this checklist.

U Did you know the way that courts calculate the amount of child support to be
paid when parents divorce changed on May 1, 1997? The new method is set
out in the “Child Support Guidelines”. The basic amount of support to be paid
is found in province-specific tables. Parents can calculate the table amount
by looking at the payer’s income and the number of entitled children.
Territorial Legislation (Family Property and Support Act) was changed on
April 1, 2000, so that the guidelines also apply to unmarried or separating
parents.

U The child support guidelines automatically apply to all parents who divorce or
separate after these dates. Whenever there is a change in circumstances
that would result in a different table amount, parents can change their child
support order. This is called a “variation”. Parents who have child support
orders or agreements made before these dates have the right to bring them in
line with the child support guidelines if they wish. If both parents are happy
with their existing arrangement they can keep it as is.
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U Before you act, read about the Child Support Guidelines. You can contact the
Law Line or Justice Canada (1-888-373-2222) to get free information. The
Justice Canada website is also very helpful on this topic and its address is:
http://www.canada.justice.gc.ca/en/ps/sup/

Make sure you have the information necessary to calculate the amount of
child support payable, such as the payer’s annual income. If you do not,
arrange to get the information. Under the Guidelines, payers must disclose
their income. Once you calculate the support payable under the guidelines,
you can look at your options.

i Remember, the tax rules for child support orders changed as of May 1, 1997.
Since that date, the payer can no longer deduct the payments from taxable
income, and the recipient no longer needs to include the payments as taxable
income. Child support orders or agreements made before May 1, 1997 are
not covered by the new tax rule unless parents jointly elect to include them or
the order is varied after this date. You may want to consult an accountant or
Revenue Canada 1-800-959-8281 about your situation.

U Consider using mediation to vary your order. Mediation can help parents
reach an agreement that reflects the child support guidelines. You may use
private mediators. An agreement reached through mediation can be put into
a “consent order”. When a consent order is filed with the court, a judge must
approve and sign it to make it a court order.

0 If mediation is not possible, or fails, either parent can ask the court to apply
the child support guidelines.

U Talk to a lawyer before using this kit to do it yourself. Parents should clarify
their rights, obligations and options.

What is an application to vary a Child Support Order?

When a child is conceived in wedlock or outside of wedlock and the parents’
relationship breaks down, often one parent is required by a court order to pay
support (money) to the other parent for the children. If you want to change the
amount of support you pay or receive under the court order then you must apply
to the court to change or “vary” the terms of the order. This is called a “Variation
Application”

Who can apply to the court to change the terms of a Child
Support Order?

Before a Judge will vary a court order for support you must meet two criteria:
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There must be a change in the circumstances of either the applicant, the
respondent or the child since the last order was made (the next section
explains what is meant by a change in circumstances) and

Six months must have passed since the last order was made by the court if
the order was made under the Family Property and Support Act.

Tips for Preparing Your Documents

]

Prepare court documents carefully. The court will not be less demanding just
because you are preparing your own motion.

Read the blank forms and look at the examples before you start.

Type and space (at least one and a half lines) all documents. You can print if
your printing is neat and legible. If you print, use a pen with black ink. Do not
use a pencil. The court may return any documents that are not easy to read.

Fill out the forms completely.

You must sign the original. Type or print your name clearly underneath the
signature.

Check photocopies carefully. Always make extra copies for your own record.

When you have completed your forms and your affidavit, consider hiring a
lawyer to look over them. This may help make sure that everything goes
smoothly.

Each case before the court has a title, called a Style of Cause. That is how
the court identifies cases. You must put this same title on all documents
relating to your motion. Only the name of the document changes. See
example below.

Example of a Style of Cause

S.C. No.: (a)

IN THE SUPREME COURT OF THE YUKON TERRITORY

BETWEEN: (b)

PETITIONER

AND: ()

RESPONDENT

(d)
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Notes:

(a) The Registrar gives you a court file number when you file Child Support
Order. You must put this number on every document that you file for your
Order.

(b) Write your full name here (you are the Petitioner—the one who turns in the
petition). You must use your full legal name.

(c) Write the other person’s full name here (that person is the Respond ent —
the one who can respond to the petition). You must use their full legal name.

(d) Write the name and form number of the document here. For example:
Affidavit, Financial Statement, etc.

Do | have to know Legal Language?

No, but it helps to know a few words that are often used in variation applications.
Here are the main ones:

The applicant is the person who is applying to the court to change the amount
ordered to be paid in a court.

The respond ent is the other person who is either receiving or paying the support
payment.

Serving a document means delivering it to the other person.

Suppo rt is an amount of money that a person pays or receives for a child or
children.

Arrears is the amount of money that is owed under the terms of an order that
has not been paid.

A change in the circumstances of one of the parties is a change in:
] special expenses,

] a child over the age of majority,

) split or shared custody, or

] an undue hardship.

What happens if | can’t pay and | don’t make an application to
vary the support order?

If you do not pay, the other party can take steps to collect the arrears. The other
party can garnish your wages, UIC payments and income tax refunds. Your
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assets such as a car or television could be seized and sold. Changes to the
legislation extend the penalties to include suspension of drivers license and ...

To ensure this does not happen, you need to apply to the court to vary the order
to:

] use the application table amount based on your income,

] temporarily suspend payment, or

] cancel the payment.

Do | have to appear in court?

Yes. You will have to appear before a Judge on a prearranged date. At that time
you will need to briefly explain to the Judge why you are asking for the variation.
You will also have to answer any questions the Judge may have for you.

Will the other party be in court too?

If the other person lives in Whitehorse, then that person or their lawyer will
usually be there too. The other person gets a chance to tell the Judge about
their situation and why the order should not be varied.

After hearing both sides, the Judge will usually tell you the decision right away.

What if the other party does not live in the Yukon?

If the other person lives outside of the Yukon you can still apply to vary the court
order in the Yukon. In these cases the procedure the court follows is slightly
different. It works like this:

1. You will appear in Court in the Yukon. After reading the materials you filed
and hearing from you, the Yukon Judge will make a decision. If the judge
decides to vary the order he makes a provisional order which must be
confirmed by the Judge in the province where the other person resides
before it becomes effective.

2. The Judge’s order and all the information you gave the Judge gets sent to a
court in the province where the other party lives. The other party goes to
court and tells the Judge about their financial situation and what they think
about your application.

3. After reading your materials and hearing the other party, the Judge will make
a decision. The Judge can do one of three things:

1. agree with the Yukon Judge and confirm the variation made by the
Yukon Judge,
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2. request more information before making a decision, or
3. refuse to grant the order. If the Judge refuses to grant the order then
you must continue to pay or receive the amount in the original order.

What can a Judge do?

If the Judge agrees that there has been a change in the circumstances of one of
the parties, the Judge can order one of the following:

] suspend all or part of the order,
] uphold all or part of the order,
] change the amount of the order,

] cancel past support payments that have not been made if the payer can show
that at the time he or she could not afford to make payments.

Can | change the amount of suppo rt order agreed to in a
Separation Agreement?

You can apply to a court to change a term of a separation agreement.

Your separation agreement may have sections outlining when, and how you can
change the terms of the maintenance you either pay or receive. If the agreement
outlines a method for changing the terms of child support (such as seeing a
mediator), you must follow those conditions before going to court.

If you want to change the amount of child support set out in the separation
agreement you should consult with a lawyer working in the area of family law to
find out how to start the application to the court. The procedure you follow when
applying to court to vary the terms of a separation agreement is different.

How much will it cost?

The cost of a variation application varies from case to case. In most cases if
both persons are in the Yukon and you are preparing the documents yourself, the
costs will be between $50.00 and $100.00. The cost will include fees for filing
your documents in the court, photocopying charges, and the cost involved
serving your documents on the other party (if necessary).

If you are proceeding provisionally (the respondent lives outside of the Yukon)
then you will also have to pay to have a court stenographer attend court and
prepare transcripts of the hearing to send to the court in the province where the
other person lives.
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How long will it take to complete the application?

All legal actions take time and an application to vary a child support order is no
exception. You will need to allow time for preparing and processing the
necessary forms, serving them on the other party and getting a court date.

If both persons live in the Yukon then the time required to complete the
application is approximately 2 months.

If the other person lives outside of the Yukon and you are proceeding
provisionally then it can take quite a bit longer. The time it takes depends on
where the other party lives. For example, if the other person lives in Ontario it
can take up to a year before the court in Ontario will hear the application. In the
meantime, you must continue to make or receive payments according to the
original order.

Where can | get more information?

The Law Line is a phone service operated by a lawyer. The lawyer will answer
your questions about the law.

( 668-5297
Outside of Whitehorse (867) 668-5297 (toll free).

Legal Aid may provide you with a lawyer to prepare the paperwork for a variation
application. You will still have to appear in court on your own. To find out if you
are eligible, call the Legal Aid Office.

( 667-5210
Outside of Whitehorse 1-800-661-0408 ext. 5210 (toll free)

To find a lawyer, call the Lawyer Referral Service. This service will give you the
names and telephone numbers of lawyers who have offered to provide a half-
hour appointment for $26.75.

( (867) 667-4231
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Below is a brief outline of the six steps in every variation application.
STEP 1 Prepare the Forms

If there has been a change in circumstances then you begin by preparing the
application forms.

The forms tell:
a) what you are asking the court to change

b) the details of the change in your or the other person’s circumstances
since the last order was made.
STEP 2 Swear to the Documents and Make Copies

You must swear to the documents in the presence of a Notary Public.

STEP 3 File Forms in the Court Registry
File the forms in the court registry office in the Andrew Philipsen Law Centre

Building (2134 2™ Ave, Whitehorse). The court clerk stamps the documents,
assigns a file number and can help you set a date to appear before the Judge.

STEP 4 Serve the Documents

The stamped forms must then be served on the other party.

STEP 5 Appear in Court

You will appear in court at the prearranged time and explain to the Judge what
change you want and answer any questions the Judge may have for you.

The Judge will usually make an order after listening to you and the other party or
their lawyer.

STEP 6 Prepare the Order

10
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STEP 1: Prepare the Documents for the Motion
Checklist of Documents to Prepare

1. Application for Variation

2. Affidavit

3. Financial Statement and income information
4. Blank Reply and Financial Statement forms, if required.

0O 0 0 .0

1. Application for Variation

Fill out your Application for Variation.

g Tell the court what order you are requesting.

g Refer to the title and section number of laws and rules that are your authority
(?).

g List the documents that you are including, such as affidavits, Financial
Statements and income information.

g Sign the Application for Variation and put your address under your signature.

N

Affidavit

An affidavit is a signed written statement of facts that you swear or affirm is
truthful. An affidavit is not a form. It is a statement that you prepare yourself.
Prepare an affidavit to go with the application for variation.

In an affidavit for a motion, you can include:
@ Facts about which you have personal knowledge

@ Statements based on your information and belief. In this case, indicate
clearly when you are stating a belief and not personal knowledge. You
must also clearly state how you got this information and why you believe
it. For example, give the name of the person who told you and say that
you believe the information.

Things You Should Know About Affidavits

Making an affidavit is like being a witness in court.

Write in the first person. Use “I”.

Organize the information into separate paragraphs.

Number your paragraphs. Each paragraph should cover only one piece of
information.

State your information clearly and accurately in unemotional language.
Include the information the court needs in order to make a decision.
Include all relevant information. Information is relevant if it helps to show a
fact that you want to prove.

Do not put in accusations, arguments or irrelevant statements.

Q V.8 Qvan

11
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Making a false statement in an affidavit it a criminal offence.

In an affidavit for a motion relating to child support, be sure to include:

your full name and place of residence

the date the existing order was made

the names and birth date of the children covered by the support order

who the children reside with

where the respondent lives

the current amount of child support

who is the payer of child support

who is the recipient of the child support

how often the child support payments are supposed to be made

whether the child support payments are in arrears, and

the changes in circumstances since the court made the order, such as
§ the coming into force of the child support guidelines
8 anincrease or decrease in the support payer’s income.

D 0000000000

Attach the original court order to the affidavit.

Make sure that the information in your affidavit is complete because there may
not be a hearing.

3. Financial Statement and income information

You will have to fill out a Financial Statement and/or provide income information

if:

8 you are the support payer or

8 you receive the child support and it involves, or will involve: special expenses,
a child over the age of majority, split or shared custody, or an undue hardship
claim.

You may not have to fill out a Financial Statement or provide income information
if:
8 you are the parent who receives child support

§ you apply for a change in the child support order

§ you are asking for the table amount only and

8§ the other parent does not claim undue hardship.

Even if you are not required to turn in a Financial Statement and income
information, it is a good idea to prepare these documents anyway. Keep them on
hand in case the information becomes necessary later on.

12
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4. Blank Reply and Financial Statement Forms

Ask the court office where you are filing the application whether you will also

need to serve a Notice to Respondent, a blank form for Reply, and a blank
Financial Statement form.
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STEP 2: Swear to the Affidavit and Financial Statement
Signing of Documents

Now you are ready to take your documents to a Notary Public and sign them in
front of the Notary Public.

How do | sign and swear a document?

If you prepare an affidavit or a financial statement, you must take them to a
person who is a Notary Public. A Notary Public is a person with authority to
witness a sworn statement. You must sign the documents and swear that the
information in them is true, to the best of you knowledge, in front of the Notary
Public. Then the Notary Public will sign the documents.

How do | find a Notary Public?

— Look under “Lawyers” in the Yellow Pages. In the Yukon Territory all lawyers
are Notary Publics.

— Ask if anyone is a Notary Public where you work. A person who is not a

lawyer needs to be authorized by the territorial government to act as a Notary

Public.

Ask at a post office, mayor’s office or RCMP detachment.

— The Notary Public may charge a fee for this service. You could telephone
several Notary Publics to find out their fees.

d

— If you are in Whitehorse, the Court Clerk at the Supreme Court Registry in
the Law Court (2134 2" Avenue) will notarize your documents for you free of
charge when you file your documents in the Court Registry.

— If you are not in Whitehorse, and need to find the name of a Notary Public,
call the Law Line.

Once you have sworn or affirmed your documents, you should make four copies
of each document.

14
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Instructions on Making Copies

Check your copies carefully.

Make sure that every copy contains all the pages that are in the original.
Check that the copies are legible.

Make sure none of the text is missing on any of the copies.

A certified copy is a photocopy that has been certified to be true to the
original. In some cases an authorized person should certify a copy. For
example, a court official can certify a copy of a court order or other document.
] The court does not require you to certify the copy of your petition, which you
turn in with the original.

—_—

15
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Step 3 File Your Documents

Once your documents are notarized and copied, you are ready
to file your documents in the Supreme Court Registry.

Court Registry

The Law Courts

2134 Second Avenue
Whitehorse, Yukon Y1A 5H6

( 667-5441 (1-800-661-0408)

You will need to take the following:

g The original and 3 copies of:

Application for Variation

Financial Statement and income
Affidavit

the original court order for child support

O .0 0.0

2 blank copies of the Financial Statement

$30.00 in cash or a certified cheque or money order payable to the
Government of Yukon (credit card or debit card can be used at the Court
Registry). This covers the filing fee.

The Court Clerk will examine your documents to ensure everything is in order
before accepting them. If any changes need to be made, they will inform you
about what is required before they accept your documents.

Once your documents are accepted the Clerk will open a file, stamp your
documents, and assign a Supreme Court Number (S. C. No.) to your case.
This number will go in the top right hand corner of the Application for Variation
and all other documents subsequently filed in your case.

The four copies of your documents are dealt with as follows:

1.

w N

The Court keeps one copy of each of your documents and will return 3 copies
to you. Each copy will have the Supreme Court Number and the Court stamp
on it.

Keep one of each form for your own records.

One copy of each stamped document including a blank Financial Statement
must be personally delivered to your spouse.

One copy of each stamped document and a blank Financial Statement is
attached to the Affidavit of Service, which is completed by the person who
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delivers the documents to your spouse. The Affidavit of Service is the
document used to prove the documents were delivered to your spouse.
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Step 4 Serve the Documents

You must inform the other parent that you are applying for a change in child
support.

What does it mean to “serve” documents?

You must inform the other parent that you are applying for a change in child
support. You do this by making sure that the other parent receives copies of the
documents. This is called serving the documents. The court requires proof that
the other parent has received a copy of the Application for Variation and has had
a chance to answer. So you must choose a method of serving the documents
that allows you to prove you did. You cannot deliver the documents yourself —
you must find someone else to do it.

When do | arrange for service?
You can have the documents served after you file your documents (Step 3).
Personal Service

If the other parent lives in the Yukon, you must find a friend, relative or a
process server in the area where the other parent lives who will personally or
hand deliver the documents to your spouse.

If you do not have a friend or relative who can do it, you can hire the Sheriff or a
process server to deliver the documents. The Sheriff’s office is located right next
to the Court Registry on the main floor of the Law Court Building. The Sheriff will
charge $50.00 plus an amount per kilometre to deliver the documents.

If the other parent lives outside the Yukon, you have to find a friend, relative
or process server in place near the other parent’s residence.

The Law Line can help you with this. The Law Line will get the address of a
process server near the other parent’s residence.

What is an Affidavit of Service?

An Affidavit of Service is the document that proves to the Court that the other
parent was personally served with the documents filed in your divorce. The
person who delivers the documents to the other parent completes the Affidavit of
Service and attaches it to the top of a package made up of each document that
was actually served on your spouse.
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You must prepare the following for the server:

0 1 set of each document filed in the Registry;

0 1 set of documents filed in the Registry with Affidavit of Service stapled to the
top of the package; and

0 the required fee for the server.

Give the server the documents and the other parent’s home or work address
(must be a physical address).

The server will leave the first set of documents with the respondent. The server
will complete the Affidavit of Service and return the completed Affidavit of Service
stapled to the documents to you.

This package then gets filed in the Court Registry. This way the Judge can tell at
a glance exactly what documents the other parent received as well as who
served the other parent and where and when the other parent received them.
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Step 5 Prepare for the Court Hearing



